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Contracts — Public Policy — Indemnity foe Illegal Act. — The defend- 
ant sold to the plaintiff an alleged non-intoxicating drink, warranting 
it as such and agreeing to indemnify the purchaser, a local merchant, 
for any damages resulting from a prosecution under the local option 
laws. The plaintiff sold the beverage in good faith but was convicted. 
In a suit on the contract of indemnity, held, the agreement -was not 
against public policy and the plaintiff could recover. Owens v. 
Henderson Brewing Co. (Ky. 1919) 215 S. W. 90. 

Courts are generally reluctant to declare contracts void as against 
public policy. See Equitable Loan & Security Co. v. Waring (1903) 117 
Ga. 599, 654, 44 S. E. 320. But when a contract clearly appears to be 
against the best interests of the public, see Wood v. Gasserleigh (1902) 
30 Colo. 287, 291, 71 Pac. 360, as when the consideration given is illegal, 
Arnold v. Clifford (C. C. 1835) Fed. Cas. No. 555; Webber's Executors v. 
Blunt (N. T. 1838) 19 Wend. 188, or its express object is to violate the 
law, Kohn v. Melcher (C. C. 1890) 43 Fed. 641; Ernst v. Crosby (1893) 
140 IT. T. 364, 35 N. E. 603, or its illegal tendency is apparent on its 
face, Thompson v. Whitman (1856) 49 IT. C. 47, it is invalid. Similarly 
void is an agreement of indemnity against the consequences of an act 
which the parties know to be illegal. Atlcins v. Johnson (1870) 43 
"Vt. 78; Webber's Executors v. Blunt, supra. But a contract by an 
author to defend any libel suits brought against the publisher is valid, 
if nothing in the character of the books was necessarily libellous. 
Jewett Publishing Co. v. Butler (1893) 159 Mass. 517, 34 IT. E. 1087. 
And a contract of indemnity for the consequences of an act appar- 
ently legal is valid, even though the act proves to be a trespass. 
Coventry v. Barton (N. T. 1819) 17 Johns. 142; Marcy v. Crawford 
(1844) 16 Conn. 549; but see Cumpston v. Lambert (1849) 18 Ohio 81. 
Mere knowledge of the other parties' illegal purpose does invalidate an 
agreement. See Tracy v. Talmadge (1856) 14 1ST. T. 162, 176. A 
fortiori, -where an agreement is lawf id on its face and one party intends 
lawfully to fulfill its terms, as in the instant case, he is entitled to 
relief even though the other party has a secret illegal purpose. Pixley v. 
Boynton (1875) 79 HI. 351; but c/ r Labbe v. Corbett (1888) 69 Tex. 503, 
6 S. W. 808. It was rather the defendant's wilful breach of the con- 
tract than its fulfillment, which caused the commission of the illegal 
act. Contra, Houston Ice & Brewing Co. v. Sneed (1910) 63 Tex. Civ. 
App. 17, 132 S. W. 386. 



Deeds — Married Woman — Subsequent Batifioation. — The plaintiff, a 
married woman, executed a deed purporting to convey certain land to 
the defendant, but failed to comply with statutory provisions requiring 
the written assent of her husband; and received in payment promissory 
notes and a mortgage on the land. After her husband's death she 
advertised the land for sale under the mortgage. But subsequently 
when tendered the amount of the notes, she called the sale off and 
brought an action of ejectment, the defendant seeking specific per- 
formance of the sale in the same action. Held, two judges dissenting, 
that specific performance should be decreed. Sills v. Bethea (IT. C. 
1919) 100 S. E. 593. 

While a defective deed may sometimes be treated as an agreement 
to convey, cf. Brown v. Dressier (1894) 125 Mo. 589, 29 S. W. 13, in 
the instant case the requirements of the North Carolina statute, Laws 
of 1911, c. 109, removing the disability of married women were not 
complied with, and the act of the plaintiff considered either as a deed 
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or as a contract was invalid under the common law rule of coverture. 
Such a transaction was void and could not be ratified after the 
coverture had ceased, Miller v. Shackleford (1835) 33 Ey. 289, 297, 
even though an express promise were given, Kent v. Band (1886) 
64 IT. H. 45, 5 Atl. 760, unless there were the equivalent of a redelivery 
of the deed, Miller v. Shackleford, supra; see McBeynolds v. Orubh 
(1899) 150 Mo. 352, 51 S. W. 822, or a" new consideration. Bank v. 
Bridgers (1887) 98 IT. C. 67, 3 S. E. 826; see Austin v. Davis (1891) 128 
Ind. 472, 26 2T. E. 890. This is really no ratification of an old transac- 
tion, but an entirely new one. In some jurisdictions it is held that 
where a discovert retains an article under a contract of sale made during 
her coverture, Hunter v. Duvall, Ketcham & Co. (1869) 67 Ky. 438, or 
keeps part of the consideration, she is bound by her election. Goulding 
v. Davidson (1863) 26 IT. T. 604. In the absence of fraud a married 
woman cannot be estopped to deny her coverture as that would result 
in giving her the very power she was not meant to have. Daniels v. 
Mason (1896) 90 Tex. 240, 38 S. W. 161; Stewart v. Conrad's Adm'r 
(1902) 100 Ya. 128, 40 S. E. 624. But after becoming feme sole again 
there is no reason why she may not affect an estoppel. Brown V. 
Bennett (1874) 75 Pa. 420. But to do so there must be an injury due 
to her representation, and in the principal case the defendant does not 
appear to have suffered any loss from the plaintiffs attempt to foreclose, 
such as would justify placing the decision on the ground of estoppel. 

Eminent Domain— Police Power — Municipal Building Ordinance. — 
A municipal ordinance passed pursuant to Minn. Laws 1915 c. 128, 
Gen. Stat. Supp. 1917, § 1639(10-16), provided for the restriction of 
the property in a designated district against its use for apartment 
houses and provided for compensation to the owners by proceedings in 
eminent domain. Held, two judges dissenting, this was a condemnation 
not for a public use, hence was invalid; and it was not an exercise of 
police power. State ex rel. Twin City Bldg. etc. Co. v. Houghton 
(Minn. 1919) 174 N. W. 885. 

The test of the validity of proceedings in eminent domain has 
usually been taken to be public use, Jeter v. Tinton-Boanoke Water Co. 
(1913) 114 Va. 769, 76 S.^ E. 921, with a tendency in some jurisdictions 
toward extending this criterion to embrace the concept of mere public 
advantage. Nash v. Clark (1904) 27 Utah 158, 75 Pac. 371, aff'd 
(1905) 198 U. S. 361, 25 Sup. Ct. 676. The test of public use is applied 
by the courts. In re Opinion of the Justices (1910) 204 Mass. 616, 
91 IT. E. 578. On the other hand, the criterion of police power is, broadly 
speaking, public welfare, Mugler v. Kansas (1887) 123 U. S. 623, 8 Sup. 
Ct. 273; Lawton v. Steele (1894) 152 IT. S. 133, 14 Sup. Ct. 499, and 
when once the courts have determined that this element is present, 
they are loth to question the reasonableness or advisability of the action 
of the legislature, Nolle State Bank v. Haskell (1911) 219 U. S. 104, 
31 Sup. Ct. 186, or of a municipality acting under authority delegated 
by the legislature. State v. Mayo (1909) 106 Me. 62, 68, 75 Atl. 295. 
Since it is established that the regulation of buildings is a proper 
phase of the police power to be delegated to a municipality, Welch v. 
Swasey (1907) 193 Mass. 364, 79 N. E. 745, aff'd (1909) 214 U. S. 91, 
29 Sup. Ct. 567, it is submitted that the court in the instant case would 
not have been wrong on principle had it sustained the ordinance in 
question as a valid exercise of the police power, although in this respect 
it follows previous adjudications. State ex rel. Lachtman v. Houghton 
(1916) 134 Minn. 226, 158 IT. W. 1017. 



